Despite the ratification by African states of several human rights instruments protecting the human rights of women in Africa, and the solemn commitment of the African states to eliminate all forms of discrimination and harmful practices against women, women in Africa still continue to experience human rights violations. Most African women are denied the equal enjoyment of their human rights, in particular by virtue of the lesser status ascribed to them by tradition and custom, or as a result of overt or covert discrimination. Many women in Africa experience distinct forms of discrimination due to the intersection of sex with such factors as race, language, religion, political and other opinion, national or social origin, property, birth, or other factors, such as age, disability, marital, refugee or migrant status, resulting in compounded disadvantage. Therefore, much remains to be done to realize the human rights of women in Africa. This article examines the relationship between culture and women's human rights, and makes some recommendations for the effective realization of these rights.
INTRODUCTION
In 1995, the United Nations reported ''in no society today do women enjoy the same opportunities as men''. 1 More than ten years later, discrimination against women persists not only in the developing African states, 2 but also in the more developed states including Germany 3 and or to avoid dismissal from employment. 11 Thus, notwithstanding comprehensive international and domestic laws proscribing sex discrimination and promoting equality, women's human rights are ''systematically denied '' 12 and ''women [are] poorer than men across class, race, national, economic and ethnic lines''. 13 It is not surprising that women are generally ''over-represented in low-paid employment''. 14 Despite significant achievements in the quest for women's equality, and in particular the entry into force of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) 15 which was accepted by 185 states by October 2006, ensuring gender equality in all states remains an enormous challenge. 16 This article examines the relationship between culture and the realization of the human rights of women in Africa. As space does not permit, the intention is not to address all cultural issues, but to consider some cultural obstacles and threats that have caused major difficulties. Although African states have ratified several human rights instruments protecting women's human rights, generally the severe political, economic and social difficulties facing African states have had a negative impact on the efforts to respect, protect and fulfil the human rights of women. The prevalence of prejudicial traditional practices and customs that legitimize women's inequality in rural areas of most African states hamper the effective implementation of human rights generally, and of women as a vulnerable group in particular. Although obstacles to the realization of both the civil and political rights (CPR) and the economic, social and cultural rights (ESCR) of women, traditional practices and customs disproportionately affect ESCR since traditionally this category of rights has been often marginalized rather than prioritized. 17 ''The Committee reiterates its concern about the practice of employers in the maquiladora (textile) industry to require women to present non-pregnancy certificates in order to be hired or to avoid being dismissed''. 12 Human Rights Watch ''Women's rights in Middle East and North Africa'', available at:
,http:www.hrw.org/women/overview-mena.html. example, the right to education which plays ''a vital role in empowering women'' to participate fully in their communities) 18 often continue unchallenged since they are regarded as not justiciable and thus ''notquite-rights''. 19 The overwhelming majority of children deprived of basic education and illiterate adults are female. 20 In Togo, for example, there is an extremely high rate of illiteracy among women, which in 1998 stood at 60.5 per cent in the rural areas and 27.6 per cent in the urban areas. 21 The denial of women's ESCR in turn undermines women's ability to enjoy their CPR, which then limits women's capacity to influence decision and policy making in public life. 22 This article concludes with observations and recommendations to address these obstacles so that African states comply with their domestic, regional and international human rights obligations relating to the protection and promotion of women's human rights.
HUMAN RIGHTS OF WOMEN IN AFRICA: AN OVERVIEW
In view of the fact that all human beings are born ''free and equal in dignity and rights'', 23 the principles of non-discrimination and equality represent the ''twin pillars'' upon which the whole edifice of human rights law is established. 24 These two principles are included in various international and regional human rights instruments. 25 The main women's human rights instruments in Africa -most notably the African Charter on Human contd However, the above provisions do not adequately address the human rights of women in Africa. For example, while article 18 prohibits discrimination against women, it does so only in the context of the family. In addition, explicit provisions guaranteeing the right of consent to marriage and equality of spouses during and after marriage are absent. These omissions are compounded by the fact that the Charter places emphasis on traditional African values and traditions without addressing concerns that many customary practices, such as female genital mutilation, forced marriage and wife inheritance, can be harmful or life threatening to women. According to article 18(2) of the Charter: ''The State shall have the duty to assist the family which is the custodian of morals and traditional values recognised by the community''. Under article 29(7), an individual has a duty ''to preserve and strengthen positive African cultural values in his relations with other members of the society, in the spirit of tolerance, dialogue and consultation and, in general, to contribute to the promotion of the moral well being of society''. By ignoring critical issues such as custom and marriage, it has been argued that the Charter inadequately protects women's human rights. 29 It is against this background that, during its 23rd Session held in April 1998, the African Commission endorsed the appointment of the first Special Rapporteur on the Rights of Women in Africa (SRRWA) with a mandate that includes working towards the adoption and ratification of the Protocol to the African Charter on the Rights of Women in Africa. 30 The scope of ''positive African cultural values'' is subject to debate. Beyani argues that article 29(7) cannot be interpreted as trumping the nondiscrimination provisions in the Charter. 31 Taken in its totality as a human rights treaty, it is arguable that the ''positive African cultural values'' described in the Charter are those that are consonant with principles of equality and non-discrimination. In this respect, a ''progressive and liberal construction of the Charter seems to leave no room for the discriminatory treatment of women''. 32 37 which was adopted in 1990, took nine years to come into force. The Protocol protects the civil and political rights of women, their economic, social and cultural rights and also their collective rights. 38 Apart from re-emphasizing and extending UN instruments on human rights of women, the Protocol enshrines the mainstreaming of human rights and gender equality in African affairs, 39 an objective and principle of the African Union (AU). 40 The specific rights protected under the Protocol are, broadly, the rights to: non-discrimination (article 2); dignity (article 3); life, integrity and security of the person (article 4); equal right in a marriage separation, divorce or annulment of marriage (articles 6-7); access to justice and equal protection before the law (article 8); participation in the political and decision-making process (article 9); peace (article 10); protection of women in armed conflicts (article 11); education and training (article 12); economic and social welfare rights (article 13); health and reproductive rights including a woman's right to have ''medical abortion in cases of sexual assault, rape, incest, and where the continued pregnancy endangers the mental and physical health of the mother or the life of the mother or the foetus'' (article 14); 41 In particular, article 5 of the Protocol obliges states parties to take all ''necessary legislative'' and ''other measures'' to eliminate harmful practices which negatively affect the human rights of women and which are contrary to recognized international standards, including: ''The provisions of the shari'a lay down that the husband shall pay bridal money to the wife and maintain her fully and shall also make a payment to her upon divorce, whereas the wife retains full rights over her property and is not obliged to spend anything on her keep. The shari'a therefore restricts the wife's rights to divorce by making it contingent on a judge's ruling, whereas no such restriction is laid down in the case of the husband''. 45 The CEDAW Committee has urged states to expedite the steps necessary for the withdrawal of reservations incompatible with the object and purpose of the Convention. 46 In particular, the Committee's view is that articles 2 and 16 of CEDAW are central to the object and purpose of the Convention and that, in accordance with article 28, paragraph 2, they should be withdrawn. However, states have continued to observe these reservations in practice and thus violate human rights of women.
The absence of an explicit clause prohibiting reservations in the Protocol to the ACHPR does not safeguard against the state practice of entering such reservations. In accordance with article 19 of the Vienna Convention on the Law of Treaties, 48 a state may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation unless the reservation is prohibited by the treaty; the treaty provides that only specified reservations, which do not include the reservation in question, may be made; or where the reservation is incompatible with the object and purpose of the treaty. 49 The implication is that if a treaty is silent on the issue of reservations, they are allowed although the absence of a prohibition on reservations does not mean that any reservation is permitted. With respect to the African Protocol on Women's Rights, it was suggested by the Southern African Development Community member states (SADC group) that reservations should be expressly prohibited, but this suggestion was not taken up. 50 In a ''standard-setting'' instrument, which articulates the human rights of women, each of the many articles, and indeed their interplay, secures the objectives of the Protocol. As stated in the preamble to the Protocol, the Protocol is intended ''to ensure that the rights of women are promoted, realised and protected in order to enable them to enjoy fully all their human rights''. Clearly then, the object and purpose of the Protocol is to create legally binding standards for women's human rights by defining certain civil, political, economic, social and cultural rights of women, and to place them in a framework of obligations which are legally binding for those states which ratify, and to provide an efficacious supervisory machinery for the obligations undertaken. 51 The provisions in the Protocol that represent customary international law (and a fortiori when they have the character of peremptory norms) may not be the subject of reservations as such reservations would not be compatible with the object and purpose of the Protocol. 52 For example, a reservation to the obligation to combat all forms of discrimination against women (article 2) in slavery, to torture, to subject persons to cruel, inhuman or degrading treatment or punishment, to arbitrarily deprive persons of their lives, to arbitrarily arrest and detain persons, to deny freedom of thought, conscience and religion, to presume a person guilty unless he proves his innocence, to execute pregnant women or children, to permit the advocacy of national, racial or religious hatred, to deny to persons of marriageable age the right to marry, or to deny to minorities the right to enjoy their own culture, profess their own religion, or use their own language''.
would not be acceptable. Nor may a state reserve an entitlement not to take the necessary steps at the domestic level to give effect to the rights of the Protocol (article 26). 53 The state of women's rights in Africa in practice
Every state in Africa is a party to at least one international treaty prohibiting discrimination on the basis of sex in the enjoyment of human rights or a party to an international treaty providing for the equal rights of men and women to the enjoyment of all human rights. Despite this, it is essential to note: sterilization of indigenous women; abuse of women workers in the informal sector or domestic workers employed abroad by their employers''. 58 In Libya, for example, there are ''numerous reports about the existence of racial prejudices against Black Africans, which on some occasions has led to acts of violence against them''. 59 Women have been the worst victims since the human rights of women are often subordinated to rigid social norms condoned and reinforced by the Libyan government. 60 Consequently, there are circumstances in which discrimination (on grounds of disability or race) only or primarily affects women, or affects women in a different way, or to a different degree than men. For example, women often have less access to education and healthcare than men which compromises their opportunities for employment and advancement. 61 In Botswana, women ''refugees have access neither to the Anti Retroviral (ARV) Therapy Programme nor the Prevention of Mother-to-Child Transmission of [the] HIV Programme''. 62 Therefore, despite the ratification of human rights instruments by the majority of African states, women in Africa still continue to be ''victims of discrimination and harmful practices'' which violate their human rights. 63 One of the key obstacles to the realization of women's human rights in Africa is deeply-rooted in culture.
PREJUDICIAL CULTURAL PRACTICES AND CUSTOMS AS AN OBSTACLE TO THE REALIZATION OF WOMEN'S HUMAN RIGHTS IN AFRICA African culture in general
Anthropologists commonly use the term ''culture'' to refer to a society or group in which many people live and think in the same ways. 64 Culture includes ''inherited ideas, beliefs, values, and knowledge, which constitute the shared bases of social action''. 65 In this respect, culture is a macroconcept, which subsumes religion as an aspect of culture. 66 Although a number of African states have ratified treaties which guarantee the equality of men and women and have incorporated the 58 principles of equality and non-discrimination into national constitutions, the persistence of deep-rooted adverse patriarchal attitudes and firmly entrenched stereotypical behaviour with respect to the role of women and men in the family and society limit the full implementation of the human rights of women. 67 The widespread and continuing existence of harmful traditional practices in African states affect the equal right of men and women to the enjoyment of all human rights. 68 While it is acknowledged that culture (as reflected in customary law in Africa) in some cases can protect some of women's human rights, the prevalence in Africa of certain harmful traditions, customs and cultural practices leads to substantial discrimination against women thereby preventing them from fully exercising their human rights. 69 Although ''everyone'' has a right to cultural participation, 70 including cultural rights of specific groups, 71 African cultures and traditions as they presently exist are mainly made for and by men! 72 In Eritrea, for example, while participation in the National Service creates eligibility for access to land and other economic resources, women are exempt from the National Service on grounds of marriage, thus losing eligibility for access to land and other resources. 73 This perpetuates women's subordination in the family and society and constitutes serious obstacles to women's enjoyment of their human rights.
Some of these cultures are enforced through (criminal) legislation. In Nigeria, for example, the Penal Code permits husbands to use physical means to chastise their wives as long as it does not result in ''grievous harm'', which is defined as loss of sight, hearing, power of speech, facial disfigurement or life-threatening injuries. 74 In more traditional areas of Nigeria, the courts and police have been reluctant to intervene to protect women who have formally accused their husbands of abuse if the level of alleged abuse did not exceed the customary norms of those areas. 75 This denies women in Africa ''the right to live in a positive cultural context and to participate at all levels in the determination of cultural policies'' affecting their lives. 76 The right of everyone to cultural participation seeks to encourage the active contribution of all members of society to the progress of society as a whole. As such, it is intrinsically linked to, and is dependent on the enjoyment of, other human rights such as the right to own property alone as well as in association with others, 77 the freedom of expression including the freedom to seek, receive and impart information and ideas of all kinds, 78 the right to the full development of the human personality 79 and freedom of movement. 80 Women are often denied travel documents just because they are femalethey are subjected to legal or de facto requirements which prevent them from travelling, such as the requirement of consent of a third party to the issuance of a passport or other type of travel documents to an adult woman. One case from Libya demonstrates the effect of violations of women's freedom of movement on women's enjoyment of other human rights. In Loubna El Ghar v Libyan Arab Jamahiriya, 81 the author, of Libyan nationality, had lived all her life in Morocco with her divorced mother and held a residence permit for that country. As a student of French law at the Hassan II University in Casablanca, she wished to continue her studies in France and to specialize in international law. To that end, she applied to the Libyan Consulate in Morocco for a passport beginning in 1998. In 2002, the Libyan consul indicated to the author that it was not possible to issue her a 74 passport but that she could be given a laissez-passer (travel document) for Libya, by virtue of a ''regulation'' that was explained neither orally nor on the laissez-passer itself. The passport application submitted to the Libyan Consulate was thus rejected without any explanation of the grounds for the decision, the only comment being that since the author ''is a native of Morocco and has not obtained a passport, this travel document [laissez-passer] is issued to enable her to return to national territory''. The Human Rights Committee (HRC) considered that ''this laissez-passer cannot be considered a satisfactory substitute for a valid Libyan passport that would enable the author to travel abroad''. 82 The Committee concluded that ''the facts before it disclose a violation of article 12, paragraph 2, of the Covenant (ICCPR) insofar as the author was denied a passport without any valid justification and subjected to an unreasonable delay, and as a result was prevented from travelling abroad to continue her studies''. 83 The Committee urged ''the State party to issue the author with a passport without further delay'' and to ''take effective measures to ensure that similar violations do not recur in future''. 84 It is clear that the refusal to issue a passport to a female student on the basis of an ''unwritten regulation'' (ie apparently because the applicant was female and she had no consent from a third party -her father) in this case not only violated her freedom of movement (a civil and political right), but also prevented her from travelling abroad for further studies (a violation of the right to education -an economic, social and cultural right). 85 It is, therefore, not surprising that many features of customary law in Africa effectively operate ''against the dignity, welfare or interests of women (and) undermine their status''. 86 Generally, it has been noted that:
''Traditional cultural practices reflect values and beliefs held by members of a community for periods often spanning generations. Every social grouping in the world has specific traditional cultural practices and beliefs, some of which are beneficial to all members, while others are harmful to a specific group, such as women. These harmful traditional practices include female genital mutilation (FGM); forced feeding of women; early marriage; the various taboos or practices which prevent women from controlling their 
Polygamous marriages
Some traditional practices in Africa are so firmly established that while they are, from an international human rights perspective, generally considered as contrary to women's equality with men, they are recognized even in the African Women's Rights Protocol. One of the clearest examples is polygamy, 96 which, according to the Human Rights Committee (HRC), discriminates against women and violates their dignity:
''It should also be noted that equality of treatment with regard to the right to marry implies that polygamy is incompatible with this principle.
Polygamy violates the dignity of women. It is an inadmissible discrimination against women. Consequently, it should be definitely abolished wherever it continues to exist''. 97 Although the African Women's Right Protocol prohibits discrimination against women and guarantees women's right to dignity, 98 This might be seen as being consistent with the ACHPR, which makes it a ''duty'' of the state and the individual to promote and protect the morals and ''traditional/cultural values'' recognized by the community. 99 Clearly then, African states parties to the Protocol are only obliged to ''encourage'' monogamy. This is a weaker obligation since, in its ordinary and natural meaning, the obligation to ''encourage'' only extends to ''inspire with the courage or confidence''. 100 The obligation is not to eliminate polygamy immediately. During the drafting of the African Women's Protocol, there was a vigorous debate on whether polygyny should be abolished. While non-governmental organizations demanded its abolition, government experts actively resisted its abolition because ''Shari'a and many customary personal law systems recognized the rights of men to marry more than one wife'' and that its abolition would result in ''hardship being suffered by women already in polygynous unions''. 101 It is recognized under the Protocol that it is possible to ''promote'' and ''respect'' women's rights in polygamous marital relationships, although it is less clear as to how this can be achieved in practice. By implication, therefore, polygamy under the Protocol is not seen as one of those practices which violate the dignity of women or as inadmissible discrimination against women (at least in the short-term). Given the fact that polygyny in Africa is deeply entrenched, it is considered to be very difficult to ban it outright, and if it was banned it might cause harm to the many women living in these relationships, whose only protection at the moment might be provisions of the impugned customary law. Therefore, it was seen as a necessary compromise measure, reflecting the realities of the situation in Africa and the difficulties involved in agreeing to a regional human rights treaty on women's human rights. This is especially the case given the fact that some states in Africa (for example, Egypt and Sudan) apply aspects of shari'a law interpreted by some scholars as permitting a man to marry up to four women. 102 Such interpretation of the Quran has been contested on the basis that the Quran ''never discriminates on the basis of gender. It is the interpretation of the Quran, reflecting masculine and patriarchal prejudices of the interpreters, that is discriminatory''. 103 The recognition of polygamy is difficult to reconcile with the above view of the HRC and the following view of the UN Committee on the Elimination of Discrimination against Women:
''Polygamous marriage contravenes a woman's right to equality with men, and can have such serious emotional and financial consequences for her and her dependants that such marriages ought to be discouraged and prohibited. The Committee notes with concern that some states parties, Since polygamy violates CEDAW article 5(a), it is submitted that the African Court on Human and Peoples' Rights (the Court), which under article 27 of the African Women's Rights Protocol is ''seized with matters of interpretation arising from the application or implementation of this [Women's Rights] Protocol'', 106 should similarly interpret polygamy as violating article 2(2) of the Protocol. This would generally be consistent with the view that the ''Court shall apply the provision of the Charter and any other relevant human rights instruments ratified by the States concerned'' 107 without prejudice to ''more favourable provisions for the realisation of the rights of women contained in the national legislation of States Parties or in any other regional, continental or international conventions''. 108 As noted above, under article 60 of the African Charter, the African Commission on Human and Peoples' Rights (African Commission) and arguably the Court, since it complements the protective mandate of the African Commission, 109 are required to draw inspiration from international law on human rights instruments ratified by African states. Such instruments, undoubtedly, include the Convention on the Elimination of All Forms of Discrimination against Women. It follows, therefore, that under this approach, the obligation to ''encourage'' must be read in the light of the overall objective, indeed the raison d'etre, of the Protocol, which is to establish clear human rights obligations for states parties in respect of the full realization of the human rights of women. The increasingly high standard being required in the area of human rights protection correspondingly and inevitably requires greater firmness in assessing breaches of equality and non-discrimination as the fundamental values of democratic societies. Therefore, the Court should regard the Protocol as a ''living instrument which must be interpreted in the light of present-day conditions''. 110 As noted above, this is ''to ensure that the rights of women are promoted, realised and protected in order to enable them to enjoy fully all their human rights''. 111 Three specific obligations arise here -protect, promote and realize.
The obligation to protect requires states parties to take steps aimed directly at the elimination of prejudices, customary and all other practices that perpetuate the notion of inferiority or superiority of either of the sexes, and stereotyped roles for men and women. 112 The obligation of states parties to protect under the Protocol includes, inter alia, the respect and adoption of constitutional and legislative provisions on the equal right of men and women to enjoy all human rights and the prohibition of discrimination of any kind; the adoption of legislation to eliminate discrimination and to prevent third parties or private actors (individuals, groups, corporations and other entities as well as agents acting under their authority) from interfering directly or indirectly with the enjoyment of women's human rights; 113 the adoption of administrative measures and programmes, as well as the establishment of public institutions, agencies and programmes, to protect women against discrimination. 114 States parties have an obligation to monitor and regulate the conduct of non-state actors (NSAs) to ensure that they do not violate the equal right of men and women to enjoy civil, political, economic, social and cultural rights. 115 This obligation applies, for example, in cases where public services have been partially or fully privatized, 116 or where armed rebelssuch as the notorious Lord's Resistance Army in Uganda -violate human rights including subjecting women to rape or sexual slavery. The obligation equally applies where NSAs formulate policies that discriminate against women. A 1992 case from Zambia illustrates this point. 118 This case involved challenging a NSA -the Intercontinental Hotel -which had a policy of refusing women entry, unless they were accompanied by a male escort. The hotel justified the policy as a necessary measure against prostitution. A security guard stopped a woman (Longwe) when she tried to retrieve her children from a party at the hotel. On another occasion, the same hotel refused Longwe admittance when she had arranged to meet a group of women activists in the hotel's bar. Longwe claimed at the Zambian High Court that the hotel's actions violated her right to freedom from discrimination under both Zambia's Constitution and under articles 1, 2 and 3 of CEDAW. The High Court noted that Zambia, being a party to international treaties such as the ACHPR and CEDAW, must respect and conform to the notion of gender equality. Reading international instruments and the Zambian Constitution in conjunction, the Court held that discriminating acts on the basis of gender carried out by NSAs violated the plaintiff's fundamental equality rights and women's rights. This case is notable because it applied human rights obligations to NSAs. The implication is that states must put an end to discriminatory actions ''both in the public and the private sector''. 119 In particular, states should implement laws and policies to ensure that ''pregnancies must not constitute an obstacle to employment and should not constitute justification for loss of employment''. 120 The obligation to promote and realize (fulfil) requires states parties to take steps to ensure that, in practice, men and women enjoy their civil, political, economic, social and cultural rights on a basis of equality. Such steps should include, but are not limited to, the following. 121 First, the availability and accessibility of appropriate remedies, such as compensation, reparation, restitution, rehabilitation, guarantees of nonrepetition, declarations, public apologies, educational programmes, prevention programmes, revised policies, benchmarks and implementation programmes. 122 Domestic courts must not shy away from confronting discriminatory customary practices against women. 123 A decision of the Nigerian Court of Appeal, affirmed by the Supreme Court, shows how domestic courts can enforce the human rights of women. 124 This case involved a challenge of a local custom in Nigeria known as ''Nrachi'' or ''Idegbe''. 125 This custom involves the performance of a ceremony whereby a man could keep one of his daughters perpetually in his home unmarried in order to care for the children, especially males, to succeed him (and thereby perform ''women's traditional role''). Relying upon CEDAW article 2, the Nigerian Court of Appeal found the custom to be discriminatory on the basis of sex and in violation of the right to marry and women's equality rights. The Court stressed the importance of eliminating discriminatory customary practices in order to give international human rights practical effect. In holding that a female child can inherit from her deceased father's estate without the nrachi ceremony being performed, the Court observed:
''In view of the fact that Nigeria is a party to the Convention [CEDAW], courts of law should give or provide teeth to its provisions. That is one major way of ameliorating the unfortunate situation Virginia found herself in, a situation where she was forced to rely on an uncouth custom not only against the laws of Nigeria but also against nature' '. 126 Secondly, the establishment and maintenance by states parties of appropriate effective venues for redress against human rights violations, including violations against women's ESCR. Such venues include independent courts and tribunals, administrative mechanisms, and national human rights and women's commissions that are accessible to all on the basis of equality, including the poorest and most disadvantaged and marginalized women.
Thirdly, the design and implementation of policies and programmes to give long-term effect to the civil, political, economic, social and cultural rights of both men and women on the basis of equality. These may include the adoption of temporary special measures to accelerate women's equal enjoyment of their rights, gender audits, and gender-specific allocation of resources. 127 Finally, the promotion of equal representation of men and women in public office and decision-making bodies, and the promotion of the participation of men and women in development planning, decision-making 124 Muojekwu v Ejikeme [2000] 5 Nigerian Weekly Law Reports 657 at 402. 125 This situation usually arises when a deceased man leaves an estate, but no surviving male issue to inherit it. The idea underlying this practice is to save the lineage ''from extinction''. The daughter, now considered an idegbe or nrachi, is entitled to inherit both movable and immovable property from her deceased father's estate. The legal interest vests in her until she gives birth to her own children. However, if she bears sons and daughters, the sons rather than the daughters succeed her in accordance with the rule of primogeniture. ''. 128 Viewed in this context, article 6(c) of the African Women's Rights Protocol may be interpreted as imposing an obligation on the African states parties to move as expeditiously and effectively as possible towards that goal of monogamy (and thus an implied obligation to eliminate polygamy). If the Protocol was to be read in such a way as not to establish such an obligation to move towards monogamy, it would be largely deprived of its raison d'etre since polygyny discriminates against women and thus goes to the root of equality and non-discrimination.
Divorce
Traditional divorce law in many states in Africa discriminates against women. For example, in Egypt, shari'a is the primary source of legislation and practices that conflict with the government's interpretation of shari'a are prohibited. 129 Women seeking divorce through unilateral repudiation by virtue of Act No 1 of 2000 (khul) must in all cases forego their rights to financial support and, in particular, to their dowries. 130 This leads to financial discrimination against women and may bar women from seeking divorce through unilateral repudiation. In some states, women have to meet stricter evidentiary standards than men to prove grounds for divorce. In Uganda, for example, before 15 October 2004, males were able to divorce their wives solely on the grounds of adultery, whereas for a wife to petition for divorce, she had to prove adultery plus an additional ground. 131 Uganda's Constitutional Court, on 10 March 2004, held that these provisions were inconsistent with articles 21 (equal protection), 31 (equal rights in marriage) and 33 (right to dignity) of the 1995 Ugandan Constitution. 132 The court ordered all grounds for divorce mentioned in the Divorce Act to be available to both men and women equally. 133 This is a welcome development consistent with the right for ''women and men [to] enjoy the same rights in case of separation, divorce or annulment of marriage''. 134 However, it is important to note that even if adultery as a ground for divorce is available to both men and women, the domestic law sets out different standards of adultery for husbands and wives. 135 In the case of Uganda, adultery is currently classified as one of the ''Offences against Morality'', meaning it is one of the mechanisms that sets sexual moral standards for married couples. 136 Under section 154(1) of Uganda's Penal Code, a husband is guilty of adultery if he has sexual intercourse with a ''married woman'' other than his wife. But a wife, under section 154(2), commits adultery when she has sexual intercourse with ''any man'' other than her husband (married or not married)! Here, the law clearly imposes double standards on sexual norms. It endorses male sexual promiscuity (as long as a married man is not trespassing on another man's ''property''), but imposes stricter control over women's sexuality. Thus, the law ensures that women remain monogamous and stick to one partner, and sanctions the polygynous sexuality of men. In addition, the husband in the case of an adulteress wife is said to be an ''aggrieved party'' whereas the wife of an adulterous husband is not. 137 Accordingly, a convicted adulterer must pay compensation to the husband of the adulteress. 138 The fact that only an aggrieved husband can obtain compensation reduces a married woman to the position of her husband's property who should be compensated for the 131 damage occasioned to it. 139 It also ensures that husbands exercise almost rights of legal ownership over wives, thus reducing married women to the status of ''objects'' or being held in ''slavery''. 140 Clearly, this means of determining human relations is both archaic and discriminatory against women. 141 
CONCLUSION: THE DUTY TO UPROOT CULTURAL OBSTACLES
This article has focused on only a handful of the many cultural issues that arise in the debate over the protection and promotion of women's human rights in Africa. What is clear is that despite a wide range of human rights instruments protecting the human rights of African women, these rights are now between light and shadow. This is because although the Protocol to the ACHPR on the Rights of Women in Africa sets a strong legal basis for the protection of the human rights of women at a regional level, it remains replete with difficulty in its application. As noted above, more than three years after the adoption of the Women's Rights Protocol, only 17 (out of 53) African states have ratified it. In addition, harmful traditional practices and theological premises (broadly speaking, ''culture'') have had a disproportionately negative effect on the realization of women's human rights. As the UN Human Rights Committee (HRC) observed:
''Inequality in the enjoyment of rights by women throughout the world is deeply embedded in tradition, history and culture, including religious attitudes. … States parties should ensure that traditional, historical, religious or cultural attitudes are not used to justify violations of women's right to equality before the law and to equal enjoyment of all Covenant
[ICCPR] rights''. 142 The key question is what are the underlying dynamics that make culture as an obstacle to women's human rights in Africa so difficult to change? The simple answer is that cultural obstacles in Africa are deeply entrenched and most states have not adopted immediate and effective measures, particularly in the fields of teaching, education and information, to combat discrimination against women. As required by both CEDAW (article 5(a)) and the Protocol to the ACHPR on the Rights of Women in Africa (articles 2 and 12), it is now time for states to take ''appropriate measures'' to modify ''social and cultural patterns of conduct'' to eliminate prejudices and practices based on the idea of the inferiority of women or on stereotyped roles of either sex. It is, therefore, necessary for African states to give urgent attention to the general duty of states to modify the social and cultural patterns of conduct of women and men through public education. 143 However high the barriers, change is possible. What is so deeply-rooted may be uprooted or transformed, especially through public education: stereotypical gender roles can be challenged through textbooks, academic instruction and patterns of participation in the education process. Continuous education will help to encourage the participation of women, overcome entrenched forms of resistance and transform certain cultural practices. Education is vital for the establishment of a culture where human rights are understood, respected and promoted. With respect to some cultural practices, such as polygyny, internal dialogue with the community between proponents and opponents of the practice may open a path to change more effective than a state's effort to criminalize the practice. 144 It must be realized that in an era of globalization, it is no longer enough to focus only on the state as the bearer of human rights obligations. A wide range of non-state actors (NSAs), including individuals, groups, corporations and other entities, should equally be obliged to respect and protect (where appropriate) the human rights of women. Some human rights treaties make this duty specific. For example, articles 2(e), 2(f) and 11 of CEDAW oblige states to take ''appropriate measures'' to eliminate discrimination against women by ''any person, organization or enterprise''. Under article 25(a) of the Protocol to the ACHPR on the Rights of Women in Africa, states parties undertake to ''provide for appropriate remedies to any woman whose rights or freedoms, as herein recognised, have been violated''. These remedies may be against the state or NSAs (such as a discriminatory private employer in hiring, remuneration and promotion).
There is, consequently, a need to interpret the African Women's Rights Protocol as a living instrument. This requires the African Court to develop a framework within which the accountability for violations of human rights of women should not only be that of the state but also that of other actors. In this context, it would be possible to bring claims of human rights violations of women's human rights not only against the state, but also directly against NSAs. This would help to address discrimination in the ''private'' sphere of the workplace, school, home and elsewhere. It would, therefore, be beneficial if the African Court were to seek to develop the Protocol in an objective and dynamic manner, by taking into account the increasingly higher standards for the protection of human rights. In this respect, it is useful to view culture as a dynamic aspect of every state's social fabric and life, and therefore subject to change. As Steiner writes, ''Culture is plastic, made and remade through the course of history, not unshakable and essentialist in character but in many respects contingent, open to evolution and to more radical change through purposeful human agency informed by human rights ideals''. 145 Viewed in this context, cultural practices discriminatory against women must be grasped not as static objects, but as historical processes. Nondiscriminatory customary law and human rights, rather than being mutually exclusive, can and should complement each other. The cases of Bhe in South Africa, 146 and Mojekwu in Nigeria provide some good examples of this. 147 As noted above, both courts applied human rights standards of equality and non-discrimination, without discarding culture. While it is necessary to uphold cultural life and diversity, it is equally essential to uphold the human dignity of all women, and of all men, on the basis of equality. Whether the African Court can live up to this expectation remains to be seen. Of course, it is unlikely that the Court will meet this aim if the African Union does not provide it with the adequate material, financial and moral support to allow it to function independently. What is clear, however, is that domestic courts can play a key role in affirming the human rights of women. The South African example in the Bhe case clearly demonstrates this point.
Finally, it must be recognized that passing, and even enforcing, laws or treaties protecting the human rights of women, while useful, does not guarantee equality. As shown above, despite the existence of several international instruments prohibiting discrimination against women and mandating equality, discrimination and inequality persist in practice. Indeed, the great irony is that women have been charged with, and have often found security in, maintaining discriminatory customs and tradition, thus institutionalizing the discrimination against themselves through the education and socialization of children. 148 Therefore, while it is necessary to pay more attention to further implementation of the existing human rights instruments, educating the wider public about the need to eliminate customary practices which discriminate against women at the global, regional, national and local levels would strengthen the cause of women's human rights in Africa. To appreciate this point, one needs to ask a few simple questions: how many African women have heard about the existence, let alone the content, of the Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa? Why do the majority of the African women ''support'' the very practices that discriminate against them? Do these questions need further research?
Whatever the answers, it is suggested that African states and other actors should increase efforts, individually and through international cooperation, to design and implement comprehensive education and awarenessraising programmes targeting women and men at all levels of society, with a view to creating an enabling and supportive environment within which to transform and change discriminatory laws, customs and stereotypes and allowing women to exercise their human rights. The promotion of gender equality must be made an explicit component of all national development strategies, policies and programmes, in particular those aimed at poverty alleviation and sustainable development, including poverty reduction strategies. Special attention must be made to the needs of rural women 149 -who often lack access to adequate health services, access to education, clean water and sanitation services, access to justice and access to credit facilities -and women heads of household. Often the elite women seem to be out of touch with the issues that affect rural poor women … There is a need to find ways and means of making rural and other disadvantaged women more visible in the movement''.
